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 UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

-1
o
SHIPYARD ASSOCTATES, L.P., <3
Plaintiff s 3 o
L Sy
V. SUMMONS IN A CIVIL CASE i r N

CITY OF HOBOKEN, G

Defendant

CASE NUMBER: 2:14—CV—01145—-CCC-MF

TO: (Name and address of Defendant): CITY QF HOBOKEN REC E IVE D

¢/o James J. Farina, Clerk
City Hall

Newark & Washington Streets FEB 2 6 2014

Hoboken, New Jerszey

OFFICE CF CORPORATION COUNSEL
HOBOKEN, N.J. 07030

A lawsuit has been filed against you,

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if
you are the United States or a United States Agency, or an office or employee of the United States described in
Fed. R. civ. P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a
motion under rule 12 of the Federal Rules of Civil Procedure. The answer or motion must be served on the
plaintiff or plaintiff’s attorney, whose name and address are:

Kevin J. Coakley, Esqg.
Connell Foley LLP

85 Livingston Avenue
Roseland, NJ 07068
{973) 535-0500

If you fail to respond, judgment by default will be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

WILLIAM T. WALSH
CLERK

MURTUZA AKBARI
(By) DEPUTY CLERK

ISSUED ON 2014-02-25 (9:02:36.0, Clerk
USDC NIDy
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RETURN OF SERVICE
. . DATE
Service of the Summons and complaint was made by me(!)
NAME OF SERVER (PRINT} TITLE

Check one box below to indicate appropriate method of service

{3 Served personally upon the defendant, Place where served:

{3 Left copies thereof al the defendant’s dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.

£1 Name of person with whom the summons and complaint were left;

L1 Returned unexecuted:

L Other (specify) :

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing information
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server

Address of Server
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court. This form approved by the Judiclal Conferense of the United Stales In September 1874 is required for the use of the Clerk of Goust for the purpese of Iniflating the civil docket sheet. (SEE
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Shipyard Associates, L.P.
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DEFENDANTS
City of Hoboken
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Kavin J. Coakley
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86 Livingston Avenue

Roseland, NJ 07068-1765

Tel.: (973) 636-0600
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Fax: (973) 635-9217
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i g
Kevin J. Coakley {f‘:;’
ConI}en Foley LLP -y
85 Livingston Avenue O G AY
Roseland, NJ 07068 ST R
Tel: (973) 535-0500 ey
Fax: (973) 535-9217 R
Attorneys for Plaintiff e d
Shipyard Associates, L.P. s N
UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SHIPYARD ASSOCIATES, L.P.,

Plaintiff, Civil Action No.
vs ELECTRONICALLY FILED
CITY OF HOBOKEN, COMPLAINT

Defendant,

Plaintiff Shipyard Associateé, L.P. (“Shipyard” or “Plaintiff”) by way of Complaint against
defendant City of Hoboken (*Hoboken™ or “Defendant”) hereby alleges as follows:
THE PARTIES
1. Shipyard is a limited parinership with offices at 50 Washington Street, Hoboken,
New Jersey 07030.
2. Hoboken is a municipal corporation organiéed under the laws of the State of New
Jersey with its principal place of business- located at Newark and Washington Streets, Hoboken,

Hudson County, New Jersey.

JURISDICTION AND VENUE

3, This action arises under the federal law, 42 U.S.C. § 1983, and for violations of

New Jersey State law.

3066263-4
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4. This Court has original jurisdiction over claims arising under the Constitution, laws
and treatises of the United States pursuant to 42 U.S.C. § 1983.

5. This is a Civil Action over which the United States District Court has original
jurisdiction pursuant to 28 U.S.C. §1331 (federal question jurisdiction).

6. This court is one of proper venue because all parties either have a principal place of

business or are authorized to do business in the State of New Jersey.

BACKGROUND

Ordinances Z-263 and Z-264

7. On or about December 18, 2013, Hoboken’s City Council approved Ordinance Z-
263, entitled An Ordinance Amending Chapter section 104 (Flood Damage Prevention), and
Ordinance 7-264, entitled An Ordinance Amending Chapter 196 (Zoning) Addressing Community
Health, Safety and General Welfare Through Flood Hazard Mitigation Measures and Development
(collectively “Ordinances Z-263 and Z-264"), copies of which are aftached hereto as Exhibits A
and B, respectively.

8. Between January 7, 2014 and January 16, 2014 newspaper notices were published
of the adoption of Ordinances Z-263 and Z-264.

9. Ordinances Z-263 and 7Z-264 affect the use and development of properties located
in “coastal high hazard areas” and on piers and platforms that extend into the Hudson River that
are designated on “Preliminary Work Maps™ released by the Federal Emergency Management
Agency,

10, The “Preliminary Work Maps” released by the Federal Emergency Management
Agency are not final and will not become final until after a public comment and appeal process,

which could lead to modification,

3066263-4
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11.  Shipyard is the owner of property located along the Hoboken waterfront, including
property located on piers and platforms that extend into the Hudson River, |

12, Shipyard is also the developer of real property located on a platform that extends
into the Hudson River proposed as a residential development known as “the Monarch at
Shipyard,” located at Block 264.2, Lot 1 in Hoboken, New Jersey as shown on the Tax
Assessment Map of the City of Hoboken (“Propetty™).

13.  The Property is shown on “Preliminary Work Maps” released by the Federal
Emergency Management Agency.

14, The Property is located in the I-1W Subdistrict Zone pursuant to Hoboken’s Zoning
Map.

15, Residential uses, among various other uses, are a permitted use in the I-1W
Subdistrict Zone pursuant to Hoboken’s. Zoning Ordinance.

16.  Ordinances Z-263 and Z-264 prohibit construction on properties that are located on
piers and platforms that project into the Hudson River.,

17.  Specifically, Ordinances Z-263 and Z-264 state that “All construction shall be
landward of the mean high tide...”

18.  Ordinance Z-264 also states.“no new construction or substantial improvement of
existing structures shall be permitted on piers or platforms projecting into or over the Hudson
River...”

The Shipyard PUD

19.  Inthe 1990’s Hoboken enacted an ordinance allowing 10 acre or larger properties
in the I-1'W Subdistrict Zone the right to seek approval to construct a planned unit development

(“PUD”)'

30662634
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20, A PUD is a permitted use in the I-1W Subdistrict Zone pursuant to Hoboken’s
ordinances.

21.  In 1996 Shipyard applied to the Hoboken Planning Board for site plan and
subdivision approval for the Shipyard Planned Unit Development (“Shipyard PUD™).

22, On January 7, 1997 the Hoboken Planning Board adopted a resolution that granted
sitc plan and subdivision approval to Shipyard for the Shipyard PUD, creating seven (7)
Development Blocks.

23, Residential uses, among various other uses, are a permitted use in PUDs in the I-
1W Subdistrict Zone and are approved as part of the Shipyard PUD.

24, The Property is known as Development Block G of the Shipyard PUD.

The Project

25.  Shipyard filed an application with the Hoboken Planning Board (“Planning Board”)
for site plan approval on August 25, 2011 (“Application”) to construct a residential building on the
Property with two, eleven (11) story towers (later reduced to ten (10) stories) and associated
parking (“Project”).

26.  The Application was deemed complete on October 13, 2011,

27.  In response to review letters from the Board’s professionals, Shipyard’s site plans
were revised and resubmitted to the Board on December 9, 2011.

28.  Shipyard’s Application was first placed on the Board’s agenda for the February 7,
2012 hearing.

29.  Inresponse to review letters from the Board’s professionals, Shipyard’s site plans

were thereafier revised and resubmitted to the Planning Board.

30662634
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30.  The Application as amended required no variances and was fully compliant with
Hoboken’s Ordinances.

31.  Prior to submittal of the Application and subsequent thereto, the Planning Board
and Hoboken orchestrated numerous actions to oppose the Application and the Project, including
but not limited to, (1) raising objections and opposing the Application as well as the approvals that
Shipyard received from the New Jersey Department of Environmental Protection (“NJDEP™) for
the Project, (2) creating conflicts of interest among Planning Board members and the Planning
Board Engineer, which resulted in recusal of the Planning Board Engineer and delayed the
Application, (3) Hoboken opposing the Project in statements made to the press and the public by
elected officials, and (4) the Planning Board requesting numerous adjournments of the
Application.

32.  The United States Army Corps of Engineers approved a Nationwide Permit dated
September 12, 2011 for the Project. The NJDEP approved a Waterfront Development Permit
dated December 2, 2011 for the Project.

33,  While the Application was pending, Hoboken, in conjunction with others, filed an
appeal challenging the Waterfront Development Permit that NYDEP approved for the Project.

34. Concurrent with its Application before the Planning Board, Shipyard was required
to defend itself against Hoboken’s appeal challenging the Waterfront Development Permit that
NIDEP approved for the Project that was frivolous and meritless and was a tactic that was part of
Hoboken’s overall strategy to illegally delay the Application.

35.  While the Application was pending, Hoboken also filed a complaint asserting
claims against Shipyard in an attempt to prohibit Shipyard from obtaining approval of the

Application (“Hoboken’s Lawsuit™).

3066263-4
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36.  Concurrent with iis Application before the Planning Board, Shipyard was required
to defend itself against Hoboken’s Lawsuit that was frivolous and meritless and was a tactic that
was part of Hoboken’s overall strategy to illegally delay the Application.

37. Hoboken’s Lawsuit was dismissed with prejudice by order of the Honorable Patrick
1. Arre, J.8,C, dated June 27, 2013, which is attached hereto as Exhibit C,

38.  While the Applicatibn was pending, Hoboken also filed a notice with the NJDEP
alleging claims pursuant to the Environmental Rights Act, N.J.S.A, 2A:35A-1 et seq. (“"ERA™).
Hoboken’s ERA Notice constituted an improper use of the ERA and the Court system and was
another attempt by Hoboken to prohibit or delay the Project.

39. Concurrent with its Application before the Planning Board, Shipyard was required
to defend itself against Hoboken’s threat of filing an ERA action that was frivolous and meritless
and was a tactic that was part of Hoboken’s overall strategy to illegally delay the Application.

40.  Hoboken's ERA Notice was subsequently found to be without merit and was
denied by the NJDEP by letter of Lawrence J, Baier, Chief of NJDEP’s Bureau of Coastal and
Land Use Compliance and Enforcement, dated March 4, 2013.

41.  While the Application was pending, the Planning Board’s Planner also erroneously
claimed that certain bulk variances were required for the Application and, as a result, the Planning
Board’s attorney erroneously stated that the Planning Board did not have jurisdiction over the
Application. However, Shipyard determined that the Application as submitted required no
variances and was fully compliant with Hoboken’s Ordinances,

42.  While the Application was pending, the Planning Board’s attorney, upon request of
counsel for Hoboken, repeatedly requested that Shipyard voluntarily withdraw the Application in

light of Hoboken’s Lawsuit that was then pending.

3066263-4
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43,  The Planning Board’s attorney also advised Shipyard that it would dismiss or deny
the Application due to Hoboken’s Lawsuit.

44,  Despite Shipyard’s repeated explanations to the Planning Board’s attorney that the
Planning Board’s proposed action was unprecedented and without any legal authority and, as a
result, Shipyard would seek automatic approval of the Application if the Planning Board did not
hear the Application on the merits, at a meeting held on July 10, 2012 the Planning Board failed to
act on Shipyard’s Application, Shipyard was not permitted to present the Application and the
Planning Board denied the Application due to Hobol;en’s Lawsuit.

45,  As aresult of the Planning Board’s unlawful actions, Shipyard subsequently filed a
lawsuit to challenge the Planning Board’s unlawful denial of the Application (“Shipyard’s
Lawsuit™),

46.  While Shipyard’s Lawsuit was pending, Hoboken adopted Ordinances Z-263 and
7-264, which is a tactic that is part of Hoboken’s overall strategy to illegally delay the Project.

47.  Hoboken’s elected officials have made statements suggesting that Ordinances Z-
263 and Z-264 were adopted to block developments such as the Project.

48.  Shipyard’s Lawsuit, seeking automatic approval of the Application, was granted by
Order of the Honorable Nesle A. Rodriguez, J.S.C. dated February 4, 2014, which is attached
hereto as Exhibit D.

COUNT I
(Arbitrary and Capricious)

49.  Plaintiff repeats, reasserts and incorporates by reference the allegations in the

previous paragraphs of this Complaint as if fully set forth herein.

3066263-4
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50,  Given the character and nature of the I-1W -Subdistrict Zone in which Shipyard’s
property, including the Property, is located, the use and development restrictions in Ordinances
Z-263 and Z-264 are arbitrary, capricious and unreasonable.

51.  Ordinances Z-263 and Z-264 are arbitrary, capricious and unreasonable because
they create use and development restrictions that are inconsistent with, and more burdensome
than, State and Federal regulations.

52, Ordinances Z-263 and Z-264 are arbitrary, capricious and unreasonable because
they create use and development restrictions based, in part, upon fluvial flooding that is not
applicable to tidal water bodies such as the Hudson River, which abuts the Property.

WHEREFORE, Plaintiff demands judgment granting the following relief:

a. Declaring Ordinances Z-263 and Z-264 to be null and void;

b. Ordering Hoboken to issue necessary municipal permits for the Project;

c. Awarding Plaintiff pre-and post-judgment interest;

d. Awarding Plaintiff attorneys’ fees, costs and expenses; and

e. Awarding Plaintiff any such other relief as the Court deems just and equitable.
COUNTII

(Preemption and Ultra Vires)

53,  Plaintiff repeats, reasserts and incorporates by reference the allegations in the
previous i)aragraphs of this Complaint as if fully set forth herein,

54, Ordinances Z-263 and Z-264 create use and deifelopment restrictions that are
inconsistent with State and Federal regulations, and are therefore preempted.

55, Ordinances Z-263 and 7-264 exceed the delegated powers of Hoboken granted
pursuant to the Municipal Land Use Law and other statutes and are therefore wltra vires and

unenforceable,

30662634
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WHEREFORE, Plaintiff demands judgment granting the following relief:

a. Declaring Ordinances Z-263 and Z-264 to be null and void;

b, Ordering Hoboken to issue necessary municipal permits for the Project;
C. Awarding Plaintiff pre-and post-judgment interest;
d. Awarding Plaintiff attorneys’ fees, costs and expenses; and
e. Awarding Plaintiff any such other relief as the Court deems just and equitable.
COUNT III
(Spot Zoning)

56.  Plaintiff repeats, reasserts and incorporates by reference the allegations in the
previous paragraphs of this Complaint as if fully set forth herein.

37. Ordinances Z-263 and Z-264 prohibit residential uses, among others, on Plaintiff’s
properties that are located on piers and platforms that project into the Hudson River, including the
proposed residential use for the Project.

58. Residential uses, among others, are permitted uses in PUDs in the I-1W Subdistrict
Zone and were approved as part of the Shipyard PUD.

59. Hoboken adopted Ordinances Z-263 and Z-264 to illegally delay and oppose the
Project and further Hoboken’s desired public use of Development Block G.

60. Ordinances 7-263 and Z-264 constitute illegal spot zoning, or reverse spot zoning,
in violation of the Municipal Land Use Law.

WHEREFORE, Plaintiff demands judgment granting the following relief:

a. Declaring Ordinances Z-263 and Z-264 to be null and void;

b. Ordering Hoboken to issue necessary municipal permits for the Project;
o Awarding Plaintiff pre-and post-judgment interest;
d. Awarding Plaintiff attorneys’ fees, costs and expenses; and

9
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e Awarding Plaintiff any such other relief as the Court deems just and equitable,

COUNT IV
(Time of Application)

61. Plaintiff repeats, reasserts and incorporates by reference the allegations in the
previous paragraphs of this Complaint as if fully set forth herein.

62. Pursuant o Municipal Land Use Law, N.J.S.A, 40:55D-10.5, those development
regulations which are in effect on the date of submission of an application for development shall
govern the review of that application for development and any decision made with regard to that
application for development.

63.  Pursuant to N.J.S.A. 40:55D-10.5, any provisions of an ordinance that are adopted
subsequent to the date of submission of an application for development, shall not be applicable to
that application for development.

64,  Ordinances Z-263 and Z-264 amend Hoboken’s ordinances to create use and
development restrictions that prohibit the proposed residential use for the Project.

65.  Ordinances Z-263 and Z-264 were not in effect on August 25, 2011 when Shipyard
submitted the Application. Ordinances Z-263 and Z-264 were adopted subsequent to the date
Shipyard submitted the Application.

66,  Pursuant to N.J.S.A, 40:55D-10.5, Ordinances Z-263 and Z-264 are inapplicable to
the Application.

WHEREFORE, Plaintiff demands judgment granting the following relief:

a. Declaring that, pursuant to N.J.S.A. 40:55D-10.5, Ordinances Z-263 and Z-264 are
inapplicable to the Application;

b, Ordering Hoboken to issue necessary municipal permits for the Project;
c. Awarding Plaintiff pre-and post-judgment interest;
10
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d. Awarding Plaintiff attorneys’ fees, costs and expenses; and
€. Awarding Plaintiff any such other relief as the Court deems just and equitable.
COUNT YV
(Taking of Property)

67. Plaintiff repeats, reasserts and incorporates by reference the allegations in the
previous paragraphs of this Complaint as if fully set forth herein.

68.  Plaintiff has maintained the Property and paid all real estate taxes due and owing
on the Property.

69.  The Property, if utilized for the Project, for which it is aptly suited, would have a
significant economic value.

70.  As a result of Hoboken’s adoption of Ordinances Z-263 and Z-264, the Property
remains an unimproved parcel which cannot be further developed or improved as proposed for
the Project.

71, Ordinances Z-263 and Z-264 do not contain any variance procedure to permit
Plaintiff to develop the Property as proposed for the Project or as any other viable economic use
and provide that the only permitted uses of the Property are limited to “Functionally Dependent
Uses, open space and outdoor passive and active recreational uses.”

72,  Plaintiff has a reasonable investment-backed expectation to develop the Property,

73.  Hoboken’s adoption of Ordinances Z-263 and Z-264 has denied Plaintiff its
reasonable investment-backed expectations, has destroyed the economic value of the Property,
and has permanently deprived Plaintiff of all viable economic use of the Propetty.

74.  In prohibiting any economically viable use of the Property, Hoboken has violated

Article I, Paragraph 20 and Article [V, Section 6, Paragraph 3 of the New Jersey Constitution and

1
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the Fifth Amendment to the United States Constitution by taking the Property for public use

without just compensation,

75.

As a direct and proximate result of Hoboken’s conduct, Plaintiff has been deprived

of its constitutional rights under the Federal Civil Rights Act, 42 U.S.C.A. 1983 and, the

deprivation of its constitutionally protected rights has been accomplished under color of state law,

WHEREFORE, Plaintiff demands judgment granting the following relief:

a,

76.

Declaring Ordinances Z-263 and Z-264 applicable to the Property to be null and
void;

Ordering Hoboken to issue necessary municipal permits for the Project;
Awarding damages to the Plaintiffs for the temporary confiscation of the Property;

Awarding damages to Plaintiff for the inverse condemnation of all or part of the
Property;

Awarding money damages, including compensatory and consequential damages,
and punitive damages;

Awarding Plaintiff pre-and post-judgment interest;
Awarding Plaintiff attorneys’ fees, costs and expenses; and
Awarding Plaintiff any such other relief as the Court deems just and equitable.

COUNT VI
{(Violation of Substantive Due Process)

Plaintiff repeats, reasserts and incorporates by reference the allegations in the

previous paragraphs of this Complaint as if fully set forth herein,

77.

the Project.

30662634
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78.  Hoboken’s adoption of Ordinances Z-263 and Z-264 was arbitrary, capricious, and,
therefore, _constitutes a violation of substantive due process inherent in Article I, Paragraph 1 of
the New Jersey Constitution and the Fourteenth Amendment to the United States Constitution.

79.  As adirect and proximate result of Hoboken’s conduct, Plaintiff has been deprived
of its constitutional rights under the Federal Civil Rights Act, 42 U.S.C.A. 1983 and, the
deprivation of its constitutionally protected rights has been accomplished under color of state law.

WHEREFORE, Plaintiff demands judgment granting the following relief:

a. Declaring Ordinances Z-263 and Z-264 applicable to the Property to be null and

void;
b. Ordering Hoboken to issue necessary municipal permits for the Project;
c. Awarding money damages, including compensatory and consequential damages,

and punitive damages;

d. Awarding Plaintiff pre-and post-judgment interest;

e. Awarding Plaintiff attorneys’ fees, costs and expenses; and

f. Awarding Plaintiff any such other relief as the Court deems just and equitable,
JURY DEMAND

Plaintiff hereby demands a trial by jury as to all issues so triable,

CONNELL FOLEY LLP
Attorneys for Plaintiff
Shipyard Associates, L.P.

By: s/Kevin J. Coakley
Dated: February 21, 2014 Kevin J. Coakley

13
30662634
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DESIGNATION OF TRIAL COUNSEL

Plaintiff hereby designateé Kevin J. Coakley, Esq. as trial counsel,

CONNELL FOLEY LLP
Attorneys for Plaintiff
Shipyard Associates, L.P.

By: s/Kevin J. Coakley
Dated: February 21, 2014 Kevin J. Coakley

CERTIFICATION PURSUANT TO LOCAL CIVIL RULE 11.2
I hereby certify that the matter in controversy is not the subject of any other action pending
in this or any other court, with the exception of Shipyard Associates, I..P. v. City of Hoboken,

Docket No. HUD-L-566-14; Shipyard Associates, L.P. v. Hoboken Planning Board, Docket No,

HUD-L-4157-12; City of Hoboken v. Shipyard Associates, L.P., Docket No. HUD-L-1238-12

{consolidated with Docket Nos. 4157-12 and HUD-L-3278-12).

CONNELL FOLEY LLP
Attorneys for Plaintiff
Shipyard Associates, L.P.

By: s/Kevin J_ Coakley
Dated: February 21, 2014 Kevin J. Coakley

14
30662634
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CERTIFICATION PURSUANT TO LOCAL CIVIL RULF 201.1

I hereby certify that the above-captioned matter is not eligible for compulsory arbitration

pursuant to Local Civil Rule 201.1 as plaintiffs seek damages in excess of $150,000.

CONNELL FOLEY LLP
Attorneys for Plaintiff
Shipyard Associates, L.P.

By: s/Kevin J. Coakley

Dated: Febrvary 21, 2014 Kevin J, Coakley

15
3066263-4
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EXHIBIT A
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Sponsored by:

Seconded by:

City of Hoboken
Ordinance No.:

AN ORDINANCE AMENDING CHAPTER §104 (FLOOD DAMAGE PREVENTION) TO REFLECT
UPDATES RECOMMENDED BY THE NEW JERSEY DEPARTMENT OF ENVIRONMENTAL
PROTECTION'S LATEST REVISED MODEL ORDINANCE

WHEREAS, the State of New Jersey Department of Environmental Protection (“NJDEP”) recently
released an updated “Flood Damage Prevention” model ordinance; and

WHEREAS, the City of Hoboken, Mayor and Council, wish the local ordinance te remain current and
consistent with the State’s recommendations; and

WHEREAS, adoption of the new Advisory Base Flood Elevations (“ABFEs") and employment of stricter
mitigation actions will ensure new and substantially altered structures are stronger, safer and less
vulnerable to future flooding; and

WHEREAS, according to the NJDEP, itis well documented that flooding causes major social disruptions
due to the need to relocate floed victims and provide emergency services to affected residents, which
necessarily diverts emergency personnel from other essential tasks; and

WHEREAS, according to the National Flood Insurance Program (“NFIP"), from 1978 to June 30, 2013,
New Jersey’s total flood insurance claims paid equaled $5,276,080,845 — the third highest in the nation;
and

WHEREAS, according to the NFIP, Hoboken has more flood insurance policies in force than any other
municipality in Hudson County, with liahility to the NFIP of $1,922,187,500; and

WHEREAS, according to the NFIP, Hoboken'’s property owners pay flood insurance premiums totaling
$5,984,720, which is the highest in Hudson County;

WHEREAS, the National Flood Insurance Program'’s most recent Flood Insurance Rate Map (“FIRM"} for
Hudson County, effective August 16, 2006, showed the existing piers and platforms on the Hoboken
waterfront to be located within Zone AE, which zone FEMA defines as an area subject fo inundation by
the 1-percent-annual-chance flood event; and

WHEREAS, before Hurricane Sandy, the Federal Emergency Management Agency (“FEMA”) had begun
a coastal study to update FIRMSs for portions of New Jersey in order to better reflect coastal flood risk; and

WHEREAS, after Hurricane Sandy, FEMA released ABFE maps based on FEMA'’s partially completed
flood study in order to help in rebuilding and recovery efforts; and

WHEREAS, the most recent ABFE maps for Hudson County, effective February 22, 2013, show the
existing piers and platforms on the Hoboken waterfront to be located within Advisory Flood Hazard Zone
V, which zone is defined by FEMA as an area subject fo high velocity wave action (a 34aot breaking
wave) from the 1% annual chance coastal flood; and

WHEREAS, the most recent Preliminary Work Maps released by FEMA show the existing piers and
platforms on the Hoboken waterfront to be located within Zone V: and

WHEREAS, the NJDEP issued an Emergency Rule on January 24, 2013 to adopt emergency
amendments to the Flood Hazard Area Confrol Act Rules (N.J.A.C. 7:13); and
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WHEREAS, pursuant to 44 C.F.R. § 60.3 {e}:

“When the Federal Insurance Administrator has provided a notice of final base flood
elevations within Zones A1-30 and/or AE on the community's FIRM and, if appropriate,
has designated AH zones, AQ zones, A99 zones, and A zones on the community's
FIRM, and has identified on the community's FIRM coastal high hazard areas by
designating Zones V1-30, VE, and/or V, the community shall...(3) [pJrovide that all new
construction within Zones V1-30, VE, and V on the community's FIRM is located
landward of the reach of mean high tide.”

WHEREAS, Princeton Hydro, LLC and RCQLiinn Constilting, inc. have prepared and submitted to the
City of Hoboken a report titled “Flood Hazard Risk and Compliance Concerning Development on Piers
and Platforms, City of Hoboken, Hudson County, NJ,” dated October 2013; and

WHEREAS, adoption of the following methods of reducing flood losses will result in lower flood insurance
rates for the residents and property owners of the City of Hoboken; and

WHEREAS, implementation of such mitigation actions are important to insure the health, safety and the
general welfare of the community as a whole.

NOW THEREFORE, be it ordained by t'he City Council of the City of Hoboken, County of Hudson, State
of New Jersey, as follows:

SECTION ONE: AMENDMEN1

Chapter 104, FLOOD DAMAGE PREVENTION, of the Code of the City of Hoboken is hereby amended
as follows; deletions to the current ordinance are noted in stikethrough, additions to the current
ordinance are noted in underline.

Chapter 104. FLOOD DAMAGE PREVENTION
Article |. Statutory Authorization, Findings of Fact, Purpose and Objectives
§ 104-1. Statutory authorization.

The Legislature of the State of New Jersey has in N.J.S.A. 40:48-1, et seq., delegated the responsibility
to local governmental units to adopt regulations designed to promote public health, safety, and general
welfare of its citizenry. Therefore, the City Coungilset of the City of Hoboken, of Hudson County, New
Jersey does ordain as follows.

§ 104-2. Findings of fact.

A. The flood hazard areas of the City of Hoboken are subject to periodic inundation which results in
loss of life and property, health and safety hazards, disruption of commerce and governmental
services, extraordinary public expenditures for flood protection and refief, and impairment of the tax
base, all of which adversely affect the public health, safety, and general welfare.

B. These flood losses are caused by the cumulative effect of obstructions in areas of special flood
hazard which increase flood heights and velocities, and when inadequately anchored, causes
damage in other areas. Uses that are inadequately floodproofed, elevated or otherwise

protected from flood damage_also contribute to the flood loss.

§ 104-3. Statement of purpose.

ltis the purpose of this chapter to promote the public health, safety, and general welfare, and to minimize
public and private losses due to flood conditions in specific areas by provisions designed:

A. To protact human life and health;

B. To minimize expenditure of public money for costly flood contral projects;
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C. To minimize the need for rescue and relief efforts associated with flooding and generally
undertaken at the expsnse of the general public;

D. To minimize prolonged business interruptions;

E. To minimize damage to public facilities and utilities such as water and gas mains, electric,
telephone and sewer lines, streets, and bridges located in areas of special flood hazard;

F. To help maintain a stable tax base by providing for the second use and development of areas of
special flood hazard so as to minimize future flood blight areas;

G. To insure that potential buyers are notified that property is in an area of special flood hazard;
and

H. To ensure that those who occupy the areas of special flood hazard assume responsibility for
their actions,

§ 104-4. Methods of reducing flood losses.
In order to accomplish its purposes, this chapter includes methods and provisions for:

A. Restricting or prohibiting uses which are dangerous to health, safety, and property due to water
or erosion hazards, or which result in damaging increases in erosion or in flood heights or
velocities;

B. Requiring that uses vulnerable to floods including facilities which serve such uses, be protected
against flood damage at the time of initial construction;

C. Confrolling the alteration of natural flood plains, stream channels, and natural protective barriers,
which help accommodate or channel floodwaters;

D. Controlling filling, grading, dredging, and other development which may increase flood damage;
and

E. Preventing or regulating the construction of flood barriers which will unnaturally divert
floodwaters or which may increase flood hazards in other areas.

Article 1. Definitions
§ 104-5. Word usage; definitions.

Unless specifically defined below, words or phases used in this chapter shall be interpreted so as to give
them the meaning they have in common usage and to give this chapter its most reasonable application.

ADVISORY BASE FLOOD ELEVATION (ABFE)

The elevation shown on_a community’s Advisory Flood Hazard Map that indicates the advisory Stillwater

elevation plus wave effect (ABFE = SWEL + wave effect} resuiting from a flood that has a 1% or areater
chance of being equaled or exceeded in any diven vear.

ADVISORY FLOOD HAZARD AREA (AFHA)

The land in the floodplain within a community subject to flooding from the 1% annual chance event
depicted on the Advisory Flood Hazard Map.

ADVISORY FLOOD HAZARD MAP
The official map on which the Federal Emergency Management Administration has delineated the areas
of advisory flood hazards applicable to the community.

APPEAL

A request for a review of the Censtruction-OffisialFloodplain Administrator's interpretation of any provision
of this chapter or a request for a variance.

AREA OF SHALLOW FLOODING
A designated AC or AH, or VO zene on a community's Flood insurance Rate Map with a 1% or greater
chance of flooding to an average depth of one to three feet where a clearly defined channel does not
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exist, where the path of flooding is unpredictable and where velocity flow may be evident. Such flooding is
characterized by ponding or shest fiow.

AREA OF SPECIAL FLOOD HAZARD
The land in the flood plain within a community subject to a 1% or greater chance of flooding in any given
year.

BASE FL.OOD
The flood having a 1% chance of being equaled or exceeded in any given year.

BASEMENT
Any area of the building having its floor subgrade (below ground level) on all sides.

BREAKAWAY WALL

A wall thatis not part of the structural support of the building and is intended through its design and
construction to collapse under specific lateral loading forces without causing damage to the elevated
portion of the building or supporting foundation system.

COASTAL A
The portion of the special flood hazard area (SFHA) starting from_a Velocity (V) Zone and extending up io

the iandward limit of the moderate wave action delineation. Where no V Zone is mapped the Coastal A
Zone is the portion between the shore and the landward limit of the moderate wave action delineation.

Coastal A Zones may be subject to wave effects, velocity flows, erosion, scour, or a combinations of
these forces.

COASTAL HIGH HAZARD AREAS
An area of special flood hazard extending from offshore to the inland limit of a primary frontal dune along

an open coast and any other area subject fo_high velocity wave action from storms or seismic sources
also know as V-Zones.

DEVELOPMENT

Any man-made change to improved or unimproved real estate, including but not limited to buildings or
other structures, mining, dredging, filling, grading, paving, excavation or drilling operations, or storage of
equipment or materials located within an area of special flood hazard.

DIGITAL FLOOD INSURANCE RATE MAP (DFIRM)

The official map on which the Federal Insurance Administration has delineated both the areas of special
flood hazards and the risk premium zones applicable to the community,

ELEVATED BUILDING

A nonzbasement building (i} built in the case of a building in an Aarea of Sspecial Fflood Hhazard, to have
the top of the elevated floor or, in the case of a building in a Coastal High-Hazard Area, to have the
bottom of the lowest horizontal structural member of the elevated floor, elevated above the ground level
by means of piling, columns (posts and piers), or shear walls parallel to the flow of the water, and (ji)
adequately anchored so as not to impair the structural integrity of the building during a flood up to the
magnitude of the base flood. In an Aarea of Sspecial Eflood Hrazard "elevated building” also includes a
building elevated by means. of fillersolid foundation perimeter walls with openings sufficient to facilitate
the unimpeded movement of flood waters. In Areas of Coast High-Hazard “elevated buildings” also

includes a building otherwise meeting the definition of “elevated building” even though the lower area is
enclosed by means of breakaway walls,

EROSION
The process of the gradual wearing away of land masses,

FLOOD INSURANCE RATE MAP (FIRM)
The official map on which the Federal Insurance Administration has delineated both the areas of special
flood hazards and the risk premium zones applicable to the community.
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FLOOD INSURANCE STUDY (FIS)
The official report provided in which the Federal Insurance Administration has provided flood profiles, as
well as the Flood Insurance Rate Map and the water surface elevation of the base flood.

FLOOD or FLOODING
A general and temporary condition of partial or complete inundation of normally dry land areas from:

A. The overflow of inland or tidal waters; and/or

B. The unusual and rapid accumulation or runoff of surface waters from any source.

FLOODPLAIN MANAGEMENT REGULATIONS

Zoning ordinances, subdivision regulations, building codes, health regulations, special purpose
ordinances (such as a flood plain ordinance, grading ordinance and erosion control ordinance) and other
applications of police power. The term describes such state or local regulations, in any combination
thereof, which provide standards for the purpose of flood damage prevention and reduction.

ELOODWAY

The channel of a river of other watercourse and the adiacent land areas that must be reserved In order to
discharge the base flood without cumulatively increasing the water surface elevation more than 0.2 foot.

FREEBOARD

An open area, measured in feet as set forth in § 104-16.F, between the bottom of the lowest horizontal

member and the base flood elevation {or ABFE). Freeboard is a margin of safety added to account for

sea level rise, waves, debris, miscalculations, lack of data, or other environmental changes.

FUNCTIONALLY DEPENDENT USE

A use which cannot perform its intended purpose unless it is located or carried out in close proximity to
water. The term includes only docking facilities, port facilities that are necessary for the loading and

unloading of cargo or passengers, and ship building and ship repair facilities, but does not include long-
term storage or related manufacturing facilities.

HIGHEST ADJACENT GRADE
The highest natural elevation of the ground surface prior to construction next to the proposed walls of a
structure,’

HISTORIC STRUCTURE
Any structure that is:

A. Listed individually in the National Register of Historic Places (a listing maintained by the
Department of Interior) or preliminarily determined by the Secretary of the Interior as meeting the
requirements for individual listing on the National Register;

B. Certified or preliminarily determined by the Secretary of the Interior as contributing to the
historical significance of a registered histaric district preliminarily determined by the Secretary to
qualify as a registered historic district;

C. Individually listed on a state inventory of historic places in states with historic preservation
programs which have been appraved by the Secretary of the Interior; or

D. Individually listed on a local inventory of historic places in communities with historic preservation
programs that have been ceriified either:

(1) By an approved state program as determined by the Secretary of the Interior; or
(2) Directly by the Secretary of the Interior in states without approved programs.

LIMIT OF MODERATE WAVE ACTION (LiMWA)
Inland limit of the area affected by waves greater than 1.5 feet during the base flood. Base flood

conditions between the V Zone and the LIMWA will be similar to, but less severe than those in the V
Zone,




Case 2:14-cv-01145-CCC-MF Document 1-2 Filed 02/21/14 Page 7 of 17 PagelD: 23

LOWEST FLOOR

The lowest floor of the lowest enclosed area (including basement). An unfinished or flood resistant
enclosure, usable solely for the parking of vehicles, building access or storage in an area other than a
basement is not considered a building’s lowest floor provided that such enclosure is not built so to render
the structure in violation of other applicable non-elevation design requirements.

MANUFACTURED HOME

A structure, transportabie in one or more sections, which is built on a permanent chassis and is designed
for use with or without a permanent foundation when attached to the required ufilities. The temm
"manufactured home" does not include a "recreation vehicle."

NEW CONSTRUCTION
Structures for which the start of construction commenced on or after the effective date of a floodplain
reguiation adopted by a community and includes any subsequent improvements to such structures,

START OF CONSTRUCTION

For other than new construction or substantial improverments under the Coastal Barrier Resources Act
(P.L. No. 97-348) includes substantial improvements and means the date the building permit was issued,
provided the actual start of construction, repair, reconstruction, rehabilitation, addition, placement, or
other improvement was within 180 days of the permit date. The actual start means either the first
placement of permanent construction of a structure on a site such as the pouring of a slab or footings, the
installation of piles, the construction of columns, or any work beyond the stage of excavation, or the
placement of a manufactured home on a foundation.

Permanent construction does not include land preparation, such as clearing, grading and filling nor does it
include the installation of streets and/or watkways, nor does it include excavation for a basement, footings
or plers, or foundations or the erection of temporary forms, nor does it include the installation on the
property of accessory buildings, such as garages or sheds not occupied as dwelling units or not part of
the main structure, For a substantial improvement, the actual start of construction means the first
alteration of any wall, ceiling, floor, or other structural part of a building, whether or not that alteration
affects the external dimensions of the building.

STRUCTURE
A walled and roofed building, a manufactured home, or a gas or liquid storage tank, that is principally
above ground.

SUBSTANTIAL DAMAGE

Damage of any origin sustained by a structure whereby the cost of restoring the structure to it’s before
damaged condition would equal or exceed 50% of the market value of the structure before the damage
occurred,
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SUBSTANTIAL IMPROVEMENT

Any reconstruction, rehabilitation, addifion, or other improvement of a structure, the cost of which equals
or exceeds 50% of the market value of the structure before the "start of construction” of the improvement.
This term includes structures which have incurred "substantial damage,” regardless of the actual repair
work performed. The term does not, however, include either:

A. Any project forimprovement of a structure to correct existing violations of state or local health,
sanitary or safety code specifications which have been identified by the local code enforcement
officer and which are the minimum necessary to assure safe living conditions; or

B. Any alteration of a "historic structure," provided that the alteration will not preclude the structure's
continued designation as a "historic structure."

VARIANCE
A grant of relief from the requirements of this chapter which pemits construction in a manner that would
otherwise be prohibited by this chapter.

ZONES

Flood zones are geographic areas that FEMA has defined according to varving levels of fiood risk. These
zones are depicted on a community’s Flood Insurance Rate Map (FIRM) and Advisory Mapbs. These

zones are defined as follows:

A — Argas subject to inundation by the 1-percent-annual-chance flood event, Because detailed
analyses are not performed for such areas: no depths of base flood elevations are shown within

these zones.

AE - The base floodplain where base flood elevations are provided.
D — Areas with possible but undetermined flood hazards usually outside of the boundary of the .02-
percent-annual-chance flood area.

V — Coastal high hazard areas subject to inundation by the 1-percent-annual-chance flood event with
additional hazards associated with high-velocity wave action,
VE - Coastal high hazard areas where base flood elevations are provided.

X — Area of moderate flood hazard, usually the area batween the limits of the 100-year {1%) and 500-
year (,02%) flood.

Where used in this ordinance, “A” shall include AE, “V" shall include VE, and vice versa,

Article lil. General Provisions
§ 104-6, Lands to which this chapter applies.

This chapter shall apply to all areas of special flood hazards within the jurisdiction of the City of Hoboken,
Hudson County, New Jersey.

§ 104-7, Basis for establishing the areas of special flood hazard.

The areas of special flood hazard for the City of Hoboken, Community No. 340222, are identified and
defined on the following documents prepared by the Federal Emergency Management Agency:

A. A scientific and engineering report "Flood Insurance Study, Hudson County, New Jersey (All
Jurisdictions)" dated August 16, 2006.

B. Flood Insurance Rate Map for Hudson County, New Jersay (All Jurisdictions) as shown on Index
and panel numbers 0043, 0044, 0106, 0107; whose effective date is August 16, 2006.

C. Advisory Base Flood Elevations and Advisory Flood Hazard Maps whose effective date Is

February 22, 2013. These documents shall take precedence over previous panels and FiS in

consfruction and development requlations only. Where the Special Flood Hazard Area (SFHA) and

the Advisory Flood Hazard Area (AFHA)} maps conflict or overlap, whichever imposes the morg
stringent requirement shall prevail.
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The above documents are heraby adopted and declared to be a part of this chapter. The Flood
Insurance Study and maps are on file at the office of the Censtrustion OfficiaiFloodplain Administrator at
City Hall, 24 Washington Street, Hoboken, NJ 07030.

§ 104-8. Penalties for noncompliance.

No structure or land shall hereafter be constructed, located, extended, converted, or altered without full
compliance with the terms of this chapter and other applicable regulations. Violation of the provisions of
this chapter by failure to comply with any of its requirements (including violations of conditions and
safeguards established in connection with conditions) shall constitute a misdemeanor. Any person who
violates this chapter or fails to comply with any of its requirements shall upon conviction thereof be fined
notmore-thar-$50632,000 or imprisoned for not more than 30 days, or both, for each violation, and in
addition shall pay all costs and expenses Involved in the case. Nothing herein contained shall prevent the
City of Hoboken from taking such other lawful action as is necessary to prevent or remedy any violation.

§ 104-9. Abrogation and greater restrictions.

This chapter is not intended to repeal, abrogate, or impair any existing easements, covenants, or deed
restrictions. However, where this chapter and other ordinance, easement, covenant, or deed restriction
conflict or overlap, whichever imposes the more stringent restrictions shall prevail.

§ 104-10. Interpretation.
In the interpretation and application of this chapter, all provisions shall be:

A. Considered as minimum requirements;

B. Liberally construed in favor of the governing body; and

C. Deemed neither to limit nor repeal any other powers granted under state statutes.
§ 104-11. Warning and disclaimer of liability.

The degree of flood protection required by this chapter is considered reasonable for regulatory purposes
and is based on scientific and engineering considerations. Larger floods can and will occur on rare
occasions. Flood heights may be increased by man-made or natural causes. This chapter does not imply
that [and outside the area of special flood hazards or uses permitted within such areas will be free from
flooding or flood damages.

This chapter shall not create liability on the part of the City of Hoboken, any officer or employee thereof or
the Federal Insurance Administration, for any flood damages that result from reliance on this chapter or
any administrative decision lawfully made thereunder.

Article IV. Administration
§ 104-12, Establishment of development permit.

A development permit shall be obtained before construction or development begins within any area of
special flood hazard established in § 104-7. Application for a development permit shall be made on forms
furnished by the Genstrustion-OifficialFloodplain Administrator and may include, but not be limited to;
plans in duplicate drawn to scale showing the nature, location, dimensions, and elevations of the arsa in
question; existing or proposed structures, fill, storage of materials, drainage facilities; and the location of
the foregoing. Specifically, the following information is required:

A. Elevation in relation to mean sea level, of the lowest floor (including basement) of all structures;
B. Elevation in relation to mean sea level to which any structure has been floodproofed.

C. Certification by a registered professional engineer or architect that the floodproofing methods for
any nonresidential structure meet the floodproofing criteria in § 104-17B; and

D. Description of the extent to which any watercourse will be altered or relocated as a result of
proposed development.
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' § 104-13. Designation of the local administrator.

The Genstruction-OfficialFloodplain Administrator is hereby appointed to administer and implement this
chapter by granting or denying development pemmit applications in accordance with its provisions.

§ 104-14. Duties and responsibilities of the administrator.
| Duties of the Genstrustion-OfisialFloodplain Administrator shall indude, but not be limited to:
A. Pemit review.

(1) Review all development permits to determine that the permit requirements of this chapter
have been satisfied.

(2) Review all development permits to determine that all necessary permits have been obtained
from those federal, state or local governmental agencies from which prior approval is required.

(3) Review all development permits to determine if the proposed development is located in the

floodway. If located in the floodway, assure that the encroachment provisions of section § 104-

18 are met.

(4) Review afl development permits in the coastal high hazard area of the area of special flood

hazard to determine if the proposed development atters the natural coastline so as to increase
potential flood damage.

(56) Review plans for walls to be used to enclose space below the base flood level in

accordance with sections § 104=17 and 104-19.

B. Use of other base flood and floodway data. When base flood elevation and floodway data has
not been provided in accordance with § 104-7, Basis for establishing the areas of special flood
hazard, the Gonstruction-OffisialFloodplain Administrator shall obtain, review, and reasonably utilize
any base flood elevation and floodway data available from a federal, state or other source, in order
to administer § 104-17A, Specific standards, residential, construction, and § 104-17B, Specific
standards, nonresidential construction,

C. Information to be obtained and maintained.

(1) Obtain and record the actual elevation (in relation to mean sea level) of the lowest floor
(including basement) of all new or substantially improved structures, and whether or not the
structure contains a basement.

(2} For all new or substantially improved floodproofed structures:
{a) Verify and record the actual slevation (in relation to mean sea level); and
{b) Maintain the floodprocfing certifications required in § 104-12C.
(3) Maintain for public inspection all records pettaining to the provisions of this chapter.
D. Alteration of watercourses.

(1) Notify adjacent communities and the New Jersey Department of Environmental Protection,
Dam Safety and Flood Control section and the Land Use Regulation Program prior to any
alteration or relocation of a watercourse, and submit evidence of such nofification to the Federal
Insurance Administration.

(2) Require that maintenance is provided within the altered or relocated portion of said
watercourse so the flood carrying capacity is not diminished.

E. Interpretation of fima-EIRM boundaries. Make interpretations where needed, as to the exact
location of the boundaries of the areas of special flood hazards (for example, where there appears
to be a conflict between a mapped boundary and actual field conditions). The person contesting the
location of the boundary shall be given a reasonable opportunity to appeal the interpretation as
provided in § 104-15.
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§ 104-15. Variance procedure.
A. Appeal board.

(1) The Censtrustion-Beard-ef-AppealsPlanning Board as established by the City of Hoboken
shall hear and decide appeals and requests for variances from the requirements of this chapter.

(2} The Genstruction-Board-of-AppealsPlanning Board shall hear and decide appeals when it is
alleged there is an error in any requirement, decision, or determination made by the

ialFloodplain Administrator in the enforcement or administration of this

chapter.

{3) Those aggrieved by the decision of the Genstrustion-Board-ef-AppealsPlanning Board, or
any taxpayer, may appeal such decision to Superior Court of New Jersey, N.J.S.A. 52:22D-127,
et seq.

(4) In passing upon such applications, the Censtrustion-Beard-of-AppealsPlanning Board, shall
consider all technical evaluations, all relevant factors, standards specified in other sections of
this chapter, and:

(a) The danger that materials may be swept onto other lands to the injury of others;
(b) The danger to life and property due to floading or erosion damage;

(c) The susceptibility of the proposed facility and its contents to flood damage and the effect
of such damage on the individual owner;

(d) The importance of the services provided by the propesed facility to the community;
(e) The necessity to the facility of a waterfront location, where applicable;

(f) The availability of alternative locations for the proposed use which are not subject to
flooding or erosion damage;

(9} The compatibility of the proposed use with existing and anticipated development;

(h} The relationship of the proposed use to the comprehensive plan and flood plain
management program of that area;

(i) The safety of access to the property in times of flood for ordinary and emergency
vehicles;

(i) The expected heights, velocity, duration, rate of rise, and sediment transport of the
floodwaters and the effects of wave action, if applicable, expected at the site; and

(k) The costs of providing governmental services during and after flood conditions, including
maintenance and repair of public utilities and facilities such as sewer, gas, electrical, and
water systems, and streets and bridges.

(5) Upon consideration of the factors of § 104-15A(4) and the purpoeses of this chapter, the
GonstructionB

card-of-AppealsPlanning Board may attach such conditions to the granting of
variances as it deems necessary to further the purposes of this chapter.

(6) The Genstrustion-OfficialFloodplain Administrator shall maintain the records of-all appeal
actions, including technical information, and report any variances to the Federal Instrance
Administration upon regquest.

B. Conditions for varlances.

(1) Generally, variances may be issued for new construction and substantial improvements to
be erected on a lot or lots ef-H2-aere10,000 square feet or less in size contiguous to and
surrounded by lots with existing structures constructed below the base flood level, providing
items in § 104-15A(4){a) through (k) have been fully considerad. As the lot size increases
beyond the4/2-aere10,000 square feet, the technical justification required for issuing the
variance increases.

(2) Variances may be issued for the repalr or rehabilitation of historic structures upon a
determination that the propesed repair or rehabilitation will not preclude the structure’s
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continued designation as a historic structure and the variance is the minimum necessary to
preserve the historic character and design of the structure.

(3) Variances shall not be issued within any designated floodway if any increase in flood levels
during the base flood discharge would result.

(4) Variances shall only be issued upon a determination that the variance is the minimum
necessary, considering the flood hazard, to afford relief.

{5) Variances shali anly be issued upon:
(a) A showing of good and sufficient cause;

(b) A determination that failure to grant the variance would result in exceptional hardship to
the applicant; and

(c) A determination that the granting of a variance will not result in increased flood heights,
additional threats fo public safety, extraordinary public expenss, create nuisances, cause
fraud on or victimization of the public as identified in § 104-4A(4), or conflict with existing
local laws or ordinances.

(6) Any applicant to whom a variance is granted shall be given written notice that the structure
will be permitted to be built with a lowest floor elevation below the base fload elevation and that
the cost of flood insurance will be commensurate with the increased risk resulting from the
reduced lowest floor elevation.

Article V. Provisions for Flood Hazard Reduction
§ 104-16. General standards.

| In all areas of special flood hazards, including X-Zones, the following standards are required:

A. Anchoring.

(1) All new construction and substantial improvements shall be anchored to prevent flotation,
collapse, or lateral movement of the structure.

| (2) All manufactured homes, temporary and accessory structures, decks and patiog shall be
anchored to resist flotation, collapse or lateral movement. Methods of anchoring may include,

but are not to be limited to, use of oversthe-top or frame ties to ground anchors. This

requirement is in addition to applicable state and local anchoring requirements for resisting wind
forces.

B. Construction materials and methods.

(1) All new construction and substantial improvements shall be constructed with materials and
utility equipment resistant to flood damage.

(2) All new construction and substantial improvements shall be constructed using methods and
practices that minimize flood damage.

C. Utiliies.

(1) All new and replacement water supply systems shall be designed to minimize or eliminate
infiltration of floodwaters into the system; .

| (2) New and replacement sanitary sewage systems and waste lines shall be designed to
minimize or eliminate infiltration of flood waters into the systems and discharge from the
systems into floodwaters either by elevation or by installation of check valves and backflow
preventers;

(3) On-site waste disposal systems shall be located to avoid impairment to them or
contamination from them during flooding; and

| (4) For all new construction and substanttal improvements, Eglectrical, heating, ventilation,
plumbing and air-conditioning equipment and other service facilities shalt be designed and/or
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located so as to prevent water from entering or accumulating within the components during
conditions of flooding.

D. Subdivision and new development proposals.

{1) All subdivision proposals and other propesed new development shall be consistent with the
need to minimize flood damage;

(2) All subdivision proposals and other proposed new development shall have public utilities
and facilities such as sewer, gas, electrical, and water systems located and constructed to
minimize flood damage;

(3} All subdivision proposals and other proposed new development shall have adequate
drainage provided fo reduce exposure to flood damage; and

{4) Base flood efevation data shali be provided for subdivision proposals and any other
proposed new developmentawhi j i i

E. Freeboard.

All new consfruction and substantially improved residential and non-residential structures located in

an area of special flood hazard shall have the lowest floor elevated to the base flood elevation or
advisory base flood elevation, whichever is applicable, plus freeboard as specified in Table | below.
Enclosed areas that are used solely for parking, building access. or storage are not the lowest floor

and shall be allowsd below the BFE / ABFE provided the enclosed areas meet the requirement set
forth in § 104-16.E above. For all zones within the City of Hoboken, freeboard shall be measured

from the bottom of the lowest horizontal structural member.

FREEBOARD REQUIREMENTS FOR AREAS OF SPECIAL FLOOD HAZARD

. Zones
Building Type ===
X A Coastal A Vv
Residential structures 11! 1 1 +2
Building and other structures with school or day-car
facilities; and other non-regidential siructures not 41" 1 +2 +2

ftemized belg:

Essential facilities including, but not limited to: flre,
rescus, ambulance, and police stations and emetgency
vehicle garages: buildings designated as emergency
shelters: other facilities required for emergen 1 +2 2 +3
[esponse; hosplials and other health care facilities
having surgery or emergency treatment facilifies: power
generating stationg and other public utility facilities

Buildings and other facilities that manufacture, process

handle, store, use. or dispose of hazardous materials Al 2 2 R
Temporary structures nfa +17 ' ra

F. Fill,
Fill shall not be used to elevate structures or for structural support.
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§ 104-17. Specific standards.

| In all areas of special flood hazards, including all A-Zones and areas subject to moderate wave action,
where base flood elevation data have been provided as set forth in § 104-7, Basis for establishing the

areas of special flood hazard or in § 104-14B, Use of other base flood data, the following standards are
required:

A. Residential construction.

(1) New construction and substantial improvement of any residential structure shall have the
lowest floor, including basement,_together with the attendant utilities and sanitary facilities,
elevated to or above the base flood elevation_or advisory base flood elevation, whicheveris
more restrictive, plus Freeboard; or

(2) Require within any A© zone on the municipality's FIRM that all new construction and
substantial improvement of any residential structure shall have the lowest floor, including
basement, efevated above the highest adjacent grade at least as high as the depth number
specified in feet (at least two feet if no depth number is specified)_or at or above the advisory
base flood elevation, whichever is more restrictive plus Freeboard. And, require adequate
drainage paths around structures on slopes to guide floodwaters around and away from
proposed structures.

{3) Fully enclosed areas, above grade but below the Jowest floor are usable only for parking of

vehicles (where permitted). building access and/or storage and not for human habitation. Fully
enclosed areas subject to flooding shall be designed to automatically equalize hydrostatic flood
forces on exterior walls by allowing for the entry and exit of flood waters. Designs for meeting
this requirement must either be certified by a registered professional engineer or architect and
must meet or exceed the following minimum criteria; (i) 8 minimum of two openings having a
total net area of not less than one square inch for every square foot of enclosed area subject to

flooding shall be provided: {ji} the bottorn of all openings shall be no higher than one foot above

grade: and (jii) openings may be equipped with screens, louvers, or other coverings or devices

provided that they permit the automatic entry and exit of floodwaters,

B. Non-esidential and Mixed Use construction.

{4-In an Area of Special Flood Hazard. all Nnew construction and substantial improvement of any
commercial, industrial or other nonresidential structure, or any mixed-use structure where
residential uses exist above commercial uses on lower floors, shall either have the lowest floor,
including basement, together with the attendant utilities and sanitary faciliies: eithers

{1) eElevated to_or above the level of the base flood elevation_or advisory base flood elevation,
whichever is more restrictive, plus Freeboard;-ortogetherwith-the-attendant-utilities-and
sahitary-fasilites-shall:

A _ ol industril I idential st hal
either-have the-lowest-floor-including-basement-eElevated above the highest adjacent grade at
least as high as the depth number specified in feet (at least two feet if no depth number is
specified)_or at or above the advisory base flood elevation, whichever is more restrictive, plus
Freeboard. And, require adequate drainage paths around structures on slopes to guide
floodwaters around and away from proposed structures; or

(3) Be floodproofed so that below the base flood evelelevation or advisory base flood elevation
{whichever is more restrictive), plus Freeboard the structure is watertight with walls substantially
impermeable to the passage of water;

{4) Have structural components capable of resisting hydrostatic and hydrodynamic loads and
effects of buoyancy; and

{5) Be certified by a registered professional engineer or architect that the design and methads
of construction are in accordance with accepted standards of practice for meeting the
applicable provisions of this subsection, Such cerlification shall be provided to the efficial
Administrator as set forth in §104-14C(2).




Case 2:14-cv-01145-CCC-MF  Document 1-2 Filed 02/21/14 Page 15 of 17 PageiD: 31

{6) In areas of moderate wave action where floodproofing is not feasible or desirable fully

enclosed areas below the lowest floor used for non-residential uses, parking. building access or
storage shali be designed to automatically equalize hydrostatic flood forces on exterior walls by
allowing for the entry and exit of floodwaters. Designg for meeting this requirement must either
be certified by a reqistered professional engineer or architect and must mest or exceed the
following minimum criteria: (i) A minimum of two openings having a total net area of not less
than one square inch for every square foot of enclosed area subject to flooding shall be
provided. {ii} The bottom of all openings shall be no higher than one foot above grade. (i)
Openings may be equipped with screens, louvers, or other covering or devices provided that
they permit the automatic entry and exit of floodwaters; and

L) Only Flood Damage-Resistant Materials, so classified by the National Flood Insurance
Program {NFIP) shall be used. Areas shall be constructed to withstand direct and Qrolonge

contact with floodwaters without sustaining significant damage.

§ 104-18. Floodways.

Located within areas of special flood hazard established in section § 104-7 may be areas designated as

floodways. Since the floodway is an extremely hazardous area due to the velocity of flood waters which
carry debris, potential projectiles, and erosion potential, the following provisions apply:

A. Prohibited encroachments, including fill, new construction, substantial improvements, and other
development unless a technical evaluation demonstrates that encroachment shall not result in any

increase in flood levels during the occurrence of the base flood discharge.

B. If section & 104-18.A is satisfied, alf new construction and substantial improvements must
comply with Article V' Provisions for Flood Hazard Reduction,

C. In all areas of special flood hazard in which base flood elevation data has been provided and no
floodway has been designated, the cumulative effect of any proposed development, when
combined with all other existing and anticipated development, shall not increase the water surface
glevation of the base flood more than two-tenths of a foot at any point.

§ 104-19. Costal high hazard area,

Costal high hazard areas (V Zones) are located within the areas of special flood hazard established in §

104-7. These areas have specigl flood hazards associated with high velocity waters from tidal surges
and hurricane wave wasgh: therefore, the following provisions shall apply:

A. Location of Structures

(1) All consiruction shall be landward of the mean high tide established and updated from time
to time by the appropriate governmental agency with jurisdiction over same. Functionally
Dependent Uses. open space and outdoor passive and active recreational uses may be
permitted seaward of the mean high tide, provided that such use creates no additional threat to
public safety and complies with the applicable requirements of this chapter.

B. Construction methods

{1) Elevation. All new construction and substantial improvements shall be elevated on piling or

" columns so that the bottom of the lowest horizontal structural member of the lowest floor

{excluding the piling or columns) is elevated to or above the base flood elevation or advisory
base flood elevation, whichever is more restrictive, plus Freeboard,

{2) Structural support

{a} All new consfruction and substantial improvements shall be securely anchored on piling
or columns.
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(b) The pile or column foundation and structure attached thereto shall be anchored to resist

fiotation, collapse or lateral movement due to the effects of wind and water loading values

each of which shall have a 1% chance of being equaled or exceeded in any given vear
100-year mean recurrence intervall,

{3) Certification. A registered professional engineer or architect shall develop or review the
structural deslan specifications and plans for the construction and shall certify that the desian
and methods of construction to be used are in accordance with accepted standards of practice

for compliance with the provisions of sections § 104-19.B (1} and (2} (a)and (b).
C. Space below the lowest floor

(1) Floodproofing methods shall not be used in the V-Zone for space below the lowast floor.
{2) Only Flood Damage-Resistant Materials, so classified by the National Flood Insurance
Program (NFIP) shall be used in construction of areas below the lowest floor. Areas shal ba
constructed to withstand direct and prolonaed contact with floodwaters without sustaining
significant damage.

{3} Any alteration, repair. reconstruction of improvement to a structure started after the
enactment of this ordinance shall not enclose the space below the lowest fioor unless
breakaway walls, or other screening intended to collapse under wind and water loads without
causing collapse, displacement or other structural damage to the elevated portion of the
building or supporting foundation system. Breakaway walls shall be designed for a safe loading
resistance of not less than 10 and no more than 20 pounds per square foot. Use of breakaway
walls which exceed a design safe loading of 20 points per square foot (either by design or when
so required by local or State codes) may be permitted only if a registered professional engineer

or architect certifies that the designs proposed meet the following conditions:

{a) Breakaway wall collapse shall result from a water load less than that which would oceur
during the base floor; and

{b) The elevated portion of the building and supporting foundation system shall not be
subject to collapse, displacement or other structural damage due to the effects of wind and

water [oad acling simultaneously on all building components (structural and non-structural).
Water loading values shall be those associated with the base flood. Wind loading values
shall be those required by applicable State and local building standards.

{c) Where breakaway walls are utilized, such enclosed space shall be used solely for

parking of vehicles, building aggess. or storage and not for human habitation.

{d} Prior to construction, plans for any breakaway wall must be submitted to the Floodplain
Administrator for approvall,

SECTION TWO: REPEAL OF INCONSISTENT PROVISIONS

All ordinances or parts thereof in conflict or inconsistent with this Ordinance are hereby repealed, but only
fo the extent of such confiict or inconsistency, it being the legislative intent that all such ordinances or part
of ordinances now existing or in effect unless the same are in conflict or inconsistent with any provision of
this Ordinance shall remain in effect.

SECTION THREE: SEVERABILIT

The provisions of this Ordinance are declared to be severable and if any section, subsection, sentence,
clause or phrase thereof for any reason be heid to be invalid or unconstitutional by a court of competent
jurisdiction, such decision shall not effect the validity of the remaining sections, subsections, sentences,
clauses and phrases of this Ordinance, but shall remaining in effect; it being the legislative intent that this
Ordinance shall stand hot withstanding the invalidity of any part.
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SECTION FOUR: EFFECTIVE DATE

This Ordinance shall take effect upon passage and publication as provided by law.

SECTION FIVE: CODIFICATION

This ordinance shall be a part of the Code of the City of Hoboken as though codified and fully set forth
therein. The City Clerk shall have this ordinance codified and incorporated in the official copies of the
Code.

The City Clerk and the Corporation Counsel are authorized and directed to change any Chapter, Article
andfor Section number of the Code of the City of Hoboken in the event that the codification of this
Ordinance reveals that there is a conflict between the numbers and the existing Code, and in order to
avoid confusion and possible accidental repealers of existing provisions not intended to be repealed.

Date of Introduction: November 6, 2013

Approved: Approved as to Legal Form:

Quentin Wiest, Business Administrator Mellissa Longo, Corporation Counsel

RECORD OF COUNCIL VOTE ON 1°' READING

Councilperson Yea Nay Abstain No Vote
Councilman Bhalla

Councilwoman Castellanc

Councilwoman Giattino

Councilwoman Mason

Counciiman Mello

Councilman Occhipinti

Councilman Russo

President Cunningham

RECORD OF COUNCIL VOTE ON 2™ READING

Councilperson Yea Nay Abstain No Vote

Councilman Bhalla

Councilwoman Castellano

Councilwoman Giattino

Councilwoman Mason

Councilman Meilo

Councilman Occhipinti

Councilman Russo

President Cunningham
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EXHIBIT B
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\:2} Vs

e 13 Sponsored byr

Gity of Hoboken y
OrdinaceiNes .. . % = E%ﬁ’%

AN ORDINANGE ANMENDING CHAPTER: J196 (ZONING) ADDRESSING COMMUNITY HE&LTH,
SAFETY AND GENERAL WELFARE THROUGCH FLODD HAZARD MSTE&ATIGN MEASURES
AND DEVELOPMENT LIMITATIONS:

WHEREAS, according 10fe Sfate of New.Jersay mepaﬁmem of Envirdrmiental Fistaction, itis well
doctrientad that flonding calises majorsotial diﬁé‘tfpimﬂ‘a direte the Heed b felotats Hood vistims ang
provide emergericy services to affécled fesidents; which nstassarily diverts emergenty patsannel from
oviher essential tasks; and

WHEREAS; ssoording o fhe Natars! Flood Insurance Prograrm ['NFIF, from 1978 1o June 30, 2013,
Nﬁé&f Jersey'sotal flsad nsurancs olalims paid equaled $5,276,080,845 ~ the third” hightest ir the nafior
A

WHEREAS, according fo the NFIF; Hoboken has more fiood insurance policies:iir force than any oftrer
muriicipality In Hisdson Coulrty, with llabiliy to the NFIP of $4,622,167,500; and

WHEREAS, according 1o this NFIP; Holioken's propetty owners pay fiood instrancs prermiurms tolaling
$5:084,720, Which 18 the highast in Hudsan County,

FIRM™ for
h weé ’Ehe ex sﬁng e ers and- plaffarrm o the =oi:>oken?
v zone FEMA defines s an area subject to fnundation by

e 1= percant—anhuai~0hanc:e flood event: and:
WHEREAS, before Huttfhaia Sandy, the Federal Emergenty Managament Agency ("FEMA™) bad begun-
& gogstal study fo Update FIRMs fot porfons ol New Jérseyin ordér to betier reflect coastal flotd rsk; alid
WHEREAR, after Hurrivane Sahdy, FEMA refeased Advi scry Bage Flood Elavation (ABFE").maps based
oit FEMA's partially complatad flood study | i ardar-to Relpyin rebtllding amd recovary efforts; and

WHEREAS, the most recert ABFE maps for Hudson County, sffective Fabruary 22, 2013, showthe
existing piers and platforms on the Hoboken weterfrontto be located within Advisory Flood Hazard Zone
V, whicli zena Is defined by FEMA as an area-subject to high velocity wave acfion-{a 3ot breaking
wave) from the 1% annual chance coastal flood; end:

WHEREAS, thamost resent Pralimifary Work Mapsrelsased by FEMA show thi axlsliid plets and
platfarig o thie Hoboker waterfont to be logated Within Zone V; and

WHEREAS, the NJDEF ssued an Emerganey Ruls on Jandary 24, 2@13 to ddopt emargency
amendments to the Elood Hazerd Ares Control Aot Rules (NJALC 7013 and

WHEREAS, pursuant to 44 CSER, § 60.3 (&) (31

“WHsh the Fedetal [nsiiange Administrator has provided: a notige. of final base. flood
slevations wiltiin Zones A1-30 and/or AE on. the sormunity's FIRM ahd, 1t appropriate,

- designatad AH zones; AD zones, ARG zanes, ‘dand A zoned on e community's:
FIRM, and has: [dentfied on the community's L'JRM goastal high hazard argas by
deglgriating Zones Vi-30, VE;. andlor ¥, the sommunity shall..[plrovide that all new
construetion withive Zones 130, VE, and 'V on the. community's FIRM Is localed
landward of the reach of mean hlgh nda}

WHEREAS, NewJergey Sangle Bill No, 2680, inftodused Aprl] 18, 2013, would have required the New
Jersey Department of Environfrental Protdetion 16 dpprove development prajetts on plers in "Coastal high
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hazard areas” - which aréas hctuds V 2ores = I certally muniipalities ghongy the Hudson River, which
adopled an ordinance that allows for such development and

WHEREAS, o August 19, 2018, Governor Christie vetosd Now Jersey Sanate Bill No, 2680 “Iblecause.
fhale bl s thie potential to jeopardize Nefional Flood nsuranice Program sifigibiity for impactad
runidipaities’; and

WHEREAS, Prihdeton Hydro, LLC and ROGinn Consulling, the. héva prapegred ard submilted tetha
City of Hobioken a report #itled "Flood Hazard Risk andd Campliance Chncemlng Development on Plars
and Platforms, Clty of Hoboken, Hutson County, MU, dated Oclober 2013; and

Wﬁ&ﬂﬁﬁ&d fhe s:::si'y o Haﬁaﬁkwi Mayorand Councll, wish To sasure the health, safety and ganhbre!
wltars of ifg tesigents:

HOW THEREFORE, ha St prdainad &y the Cily Councit of the Oity of Hobokars, (‘:&;unty of Hodsan, State
of New Jorsoy, 85 f@ﬁmwaz

Chiapler 108, Zoving, of the Coda of the ﬁit}f of Hobikety is harsby amefided as follows; defsliofis o the:
cuifrent ordinance dre hoted i Sl . addilons fo the current ordinancs are noted i indertipg..

CHAPTER 196 ZONING

 ARTIGLEY
Title; Purpose; Intarpretation

£196101, Title.

{No ctianga]

§ 196102 Purpose and lntent,

‘Thepurposs of this thapter s to promote the health, safely, comfor and general welfare of the Cliy of
‘Hohoken and its paople; advance ihe fundamerital aéesméra’w of the-City's Master Fan; advante the

purgasas of the _ﬁfam Jpal Land Use Law-set Torth In NLJLSA. 40:550+2; and ensure that alt land
tin the cifyn eets_ﬁ'ie e i&abﬁa mqummemg of federal, s@aie ami wai {awsi Inorder to.

é‘a .i%;’mmurﬁge amﬁtaiﬁsb &}ty ’thm&égﬁ focusid sconomit development: I
enviror menfally sansitive and sheray efficlend design; conservation of f
diversification of uses, buliding types and affordability.

8. ?Wﬂa adaouate ight, ajr and sonvanienes of sovess; Hrough s regulation of bull, height,
. miassing, soale; and densify,

€. Promote physical snd wisual connecions between the waterfront and the rest of the Gity, and

betwegn thiz Pallsades and Cf ity

D, Enhance Hohoker hiskorie vharacier through the priotection of bulldings and districts of hstaic
slonificance; while alse encouraging desion hrsvalion in aﬁaﬁfxve v and hew consiuction

B Malntain dn gipropiate i of fand bees [ eakh 2one digiet

F.  Proiots the provision of pubiic spates; parks, ogan spacs end glesnery:

G Balance tireulation and perking neads witl those of pedestrians, cyclsts, arid fransit ugers,

H,  Promots Hoboken's unique fensportation reSourcss o drive seonbnile growth,

L Coordinate develupment polides and objectives wilh Hudgon County, nelghboring
miunfaipalities, agencies and insfititons.
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§196-103.  Interpretation of Provisions.

§196103.1.  Interpretation.

[No change]

§106:103.2. Effecton Outstariding Pérmits, Approvals and Variantes,
[No change]

§ 1961083, General Restricilons,

Except as otharwiae provided in this chiapter:

A, Nobullding or struclure or partthereck, and no ot or fand, or part thereof, shall hereaftar b
used except in sonformity with the regutations of fhils chapter;

B.  Nobulldngor shuelure o part thereof shalt hereafter be erected, strocturally altered, enlarged
ar rebullt exceptin conformity with the regulafions of this chagter.

. Nobyllding sHall be érected-ahd no existing blilding shall be maved, altered, added toor
ehlarged; noi shall any lard or building be designeid, used o, intended ta bis Lised, for any
puFpose of I anymantier otfier than as specified armng tha tses hersliafter isted as:

Bermitiad i thazene sh which such bullding or tand 18 losated,

D, Nobuilding shall be etected; resonsirusted of stracturally slterad 1o excesd I hisight the it
herainafter dosionated for the zone b which such huilding 1s locateds.

. ding shall be erected, no existitig buldings shall b altered; entarged.or rekiuilt, nor shall
any.open space sureunding any building be ancroached upornor redu In shy manmes,
except in tonformity with the yard, lotarea and bullding focation reguirernents.

F.  Noyaerd or other open.spacs provided about any buﬂ"ding for the purpese of cormplying with the
provisions of this ehapter shall be considerad as:providing a yard or open space for any other
bulldings, ahd na yatd ot ottier apei spack oft éne ot shall be considered as providing a yard or
Opei-spacs for's buiiding anany oilier 16t

B, Nooffstiest parking fadlity o mexdh\g tarth piovided 1o mest ihé piititfum off-strest parking or
loading réquirenarnits for “attoture shall be conhsidered a8 providad off-street parking
orlpading for i uss or structure g

He  Nolandin g resldential zone shiall be us&:ﬁ m ﬁﬂﬁ I opernygpace, parking or similar reguirements
fer uses in nonresidential zones. No dtiveway aouess shall be allowed through a restdential
zore o servioe & use i e nonresidential zone:

S0 éﬁcaggg:
nr@ eent.
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A.

ruet -L"‘swi'ﬁﬁ:h have ineurred “subgtanial daniape.” regan
formed. Tﬁﬁ,:um does ot h.'-ﬁaj’f" ifidtude sither

amaﬁdmamt fﬁeréto, may & c@nimue&d ex’cept :as o‘tﬁ rwnm pmv & Articls, A
nongonforming:use, building, structurs or lot may change ownership and f:mmue m funclior g%
the same rionconforming use, bullding, structure or lof, providet! that all other conditions of this
Arficle:aramet,

Malntenance.and tepairs, Malntenanoe: and repalr work may be made o a nonconforming uge;
striiotute-or lof, provided et the Maintenancs work doss fot change the use, expand the
'Eﬁ.eﬂding of the. fvnaﬁebhal LBk of-the blilding, ndreaddthe af 1ot uséd-far 4

A2 8¢ if‘icnaasa fhe ﬂﬁﬁCQﬁf@H‘I’lﬂy n f.an_yi mannar. No slterations may be

s alning a noncmnﬁ;rming rasidantlal uss of a
nmnmnfe buifdmg wntafn ﬁg a rasideﬁ fal us may bs altered i any way: fo improve
faterior livabliity, proyided that no aiterafions. mayshe Trigide Which would Increassy the vumber of

dwelllng units.

Reconstruction.. No existing nenconforming building or premises deveted o anoncanforming
use shall.be enlarges, exfended; reconstructed, substituled or structurally-aftered, except when
ehangeel ta aaﬁfcrmihg buﬂc{mg ot L;sag oF wWhén requ}red to da $0 by law‘ exc@pt asfollows:

86, bulldirg or afr : d i- 2a O b "ldfng vtﬁiumewhmh éx;s‘{ed
prrior to such damags z}‘re“paim ahai[ b comp loted wiih it one yesr after danages gotur
oE: stgc;h use or structum shall not be restored, except as g vonforming use:or structure.

gaostio i g@wamagg is determined t‘ "f;gg,,, agmwymww
?%mam@ntmpfa buildmgs%w ratkeds  that bulldisg shall enly be
geonstiueled as 8 conforming use clure, \The Boa-rd 01%—-2:% usimeni may aufhc»ﬁi’ze
varanses 1o el Srl-ate Aor il edhaz;gﬂd: rovention haye been:
yik-ob the-6ge-and--the rehullding
~Baigkn Hngralisrastedsion
_"feﬁewv&h%ﬁé«hﬁaﬁhrs&mﬁ%ﬂ%

@

{3y En thes event %haf the awner and Bullding Inspestor sre unable te agres on the extent of
damage, e determination wil be wads bya group of three pemp{a conglsting of the Bullding
Inspector, the owaer or & professionaf arhitect orenglneeracting as a representaiive of
the owner; and an independent professlonal engineer or architect.

@) Thefeaof heihdependent enginesr or architect shall be agreed te and paid In.squal
- portiotis by e City and this swner of the building T guiastion.

Tarmination, A tioncenfortriing Use shall Be eonsiderad terminated subject to the following:

1y ;ﬁb.?i‘.idbﬂm‘ént; Arionigerforming uss shell be corsidersd abardoned and iray not be
- revived it

(g} Theuss isteminated by the owner;
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{B) The ownsr fails to-malritain the strugtire; or struchure and land In combiration; to &
standard of habitability sansistent wih the nohoonforming use; o

(6} The property athetwise mests the oiteriaio be desmed sbandoned subject o
N SA 56:19-78 of sel..

(2} Converslon to pemitied use. Any nonsenfoiming use or structire which has been
© chanhged 1 a pertritted use shall not b revived a8 a fohconforming Use, except by
vanante.

§196-105.5, Relief.

[N change]

§196100.6, Amendments;

Mo change]

§ 1064087, Asess of Redevelopment or Rehinbillitation.

INo charige]

§196-1048, Conslstency.

{Nochange]

§106-103.9. Repeal.

{Na ahangé]

§196-103.10. Validity,

[Nachargel

Al ordinances or parts thafeaf in confilet or indonststent with this Ordinance are hefeby Tepealed, but only
10 hieg extent of such confllet or inconsistancy, it being the. Iagﬁﬁaﬁw intent that alf such crdibances o part
ot ordinantios dsfing of I eifect Unloss the sume akd in conflict of Incorsistent witly any provisio of

il ﬁﬁrﬁ*ﬁamﬁsﬁa Farfain ineffsct.

ﬁ;ﬁ% h@m to tm ieval w& or -cmsiafet;maﬁ i:xy atourt @f mmymeﬁt__
g :'t:mwﬁm‘iﬁ_ e remalning sections, subsettions, santenves,
' rary st it befngtm lagislative intent that this
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This ordinence shall be'a: part of the Code: of the City of Hoboken-as thotigh vodified amd fully sef forth
therein, The Clty Clerk shall have this ordinance cedified and Incorporated In the officlsl soples. of the
Coda.

The Clty Clerk and the Corporatiort Counsel aré suthotlzed dnd directed to change any CGhapter, Arlicle
andior Section pumber of the Code of the Gty of Moboket In the svent that the codification of this
Otdinancs: raveals thit there i conflict batweer the aumbets and the axdsting Code, and-in tider
ot copfusion ahd pogst ble aocidantal repealers of exieing provislons niot intetided to b repealed:

Bate.of Introdustion: November 8, 2018:

F I

Approved: Approved gsfo-Legal Forny,

Gihoss Admimeater Walissa Lokg$, Corporation Golnsel

“RECORD OF COUNGIL VOTE ON 1° READING __

_ Grﬁuncﬂpemon ] \’:a@é’ Nay | “Abstaln | NoVots
Colnciman Bhala ' _ i} _ '

Counclwoman Casialans

Councliwoman Glating

v-” ,
it
‘Councliwoman Mason e o
otndimen Mells ™~ -
ian Dechiping. . T o
e S — -
; Pr@sldem Gunhingham kv -
"RECORD OF COUNGIL VOTE ON'-2™ READING _ o
 Counciipersort. _ ' ‘f'ea Ney | Abstaln | NoVotd |
| Councliman Bhalla N : i ‘ ' ‘
PEounclworan Castallang .~} ¥

Cosmdﬁwc_}man @mthm

7

v
7
y;
P

i d@ héreby cartﬁ'y that the foregoing Is-atrue and correcteopy of an ordinanice duly sdopted by the City
Coungiokde fy mgteﬂg i %he Gounty of Hudsorren His__ 5% day of Dextpibess 2018

;;amésﬁa.{@;;é,,@m@mi R

Apsproved by the Mavorsf the Gty of Hobiokenaon the 4% day o oc. 2013

Bawn Zinde Mayor
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“Of“*

Vetosd by the Mayor for thafoliowing réssons:
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EXHIBIT C
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CONNELL FOLEY LLP

85 Livingston Avenue
Roseland, New Jersey 07068
(973) 535-0500

Attorneys for Defendant
Shipyard Associates, L.P.

CITY OF HOBOKBN; a municipal SUPERIOR COURT OF NEW JERSEY
corporation of the State of New Jersey, LAW DIVISION: HUDSON COUNTY
DOCKET NO. HUD-L-1238-12
Plaintiff,
v, Consolidated with:
SHIPYARD ASSOCIATES, L.P,, DOCKET NO. HUD-L-3278-12
: DOCKET NO. HUD-L-4157-12
Defendant.
“CIVIL ACTION
SHIPYARDD ASSOCIATES,LP.,, \
Plaintiff, " ORDER
V.
HUDSON COUNTY PLANNING BOARD and
HUDSON COUNTY BOARD OF
FREEHOLDERS,
Defendants,
SHIPYARD ASSOCIATES, L.P.,
Plaintiff,
V.
HOBOKEN PLANNING BOARD,
Defendant.

The above matter having been opened to the Court upon Motion by Connell Foley LLP,
attorneys for Shipyafd Associates, L.P., for an Order entering summary judgment and upon
Motion by Maraziti, Falcon & Healey, attorneys for the City of Hoboken, the Galvin Law Firm,
attorneys for the Hoboken Planning Board, and Stark & Stark, aftorneys for Intervenor, Hudson

Tea Building Condominium Association, Inc. for an Order entering summary judgment; and the

2032293-01
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Court having considered the moving papers and arguments of counsel; and for the reasons stated

on the record on.June 21, 2013;
Hh ‘ S‘ '
It is on this 27 day of e , 2013,

‘ORDERED that Shipyard Associates, L.P.’s motion for éntry of judgment dismissing the

complaint of plaintiff the City of Hoboken in Docket No, HUD-L-1238-12 with prejudicé is
hereby granted; and it is further |

ORDERED that Shipyard Associates, L.P.’s motion for entrylof judgment disﬁlissing the.
complaint of third party intervenor the Fund for a Better Waterfront’s complaint in Docket No,
HUD-1L-1238-12 with prejudice is hereby granted; and it is further

ORDERED that Shipyard Associates, L.P.’s motion for entry of judgment dismissing the
complaint of third party intervenor the Fudson Tea Building Condominium Association’s
complaint in Docket No. HUD-L-1238-12 with prejudice is hereby granted; and it is further

ORDERED that Ship_yard Associates, L.P.’s motion for entry of judgment granting the
First Count of its counterclaim for declaratory judgment against plaintiff the City of Hoboken in
Docket No, HUD-L-1238-12 is hereby granted; and it is further

ORDERED that Shipyard Associates, L.P.’s motion for entry of judgment granting the
Second Count of its counterclaim for bréach of the duty of good faith and fair dealing against

plaintiff the City of Hoboken in Docket No. HUD-L-1238-12 is hereby dénied; and it is further

ORDERED that plaintiff the City of Hoboken’s motion for entry of partial judgment

dismissing Shipyard Associates, L.P.’s counterclaini for breach 6f the duty of good faith and fair
dealing against plaintiff the City.of Hoboken in Docket No. HUD-L-1238-12 with prejudice is

hereby granted; and it is further

2932293-01
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bRJjERED that Shipyard Associates, L.P.’s motion for entry of judgment dismissing the
counterclaims of defendant Hoboken Planning Board against plaintiff Slp'pyard Associates, L.P. in
Docket No, HUD-L-4157-12 with prejudice is hereby granted; and it is further

ORDERED that Shipyard Associates, L.P.’s motion for entry of judgment dismissing the
counterclaims of third party i;:ltcrvenor the Hudson Tea Building C.cl)_ndomi.nium Asgociation
against plaintiff Shipyart‘i Assoéiatcs, L.P. in Docket No. HUD—L-4iIS7;12 with prejudic.e is
hereby granted; and it is further

ORDERED that defendant Hoboken Planning Board’s motion for entry of judgment
dismissiﬁg Shipyard Associateé, I.P.'s claims against defendant Hoboken Planning Board in

Docket No, HUD-L-4157-12 is denied without prejudice; and it is further

ORDERED that the next case management judge shall establish a briefing schedule for

: Shipyard Associates, L.P.’s prerogative writ action against the beéken Plamﬁng Board in Docket

No. HUD-L.-4157-12 and establish a trial schedule for Shipyard Associa’tes, L.P.’s prerogative

writ action against the Hudson County Planning Board and the Hudson County Board of
Freeholders in Docket No, HUD-L-3278-12; and it is. further

ORDERED that a copy of this Order be served upon all counsel within seven days after

receipt of this Order from the Court,

%: ’nr\?s ma’H'&f‘ wf‘\\ be, add Fé_s'S&Jo
Cljf ijhv‘:, Pfaf09a+fva wf‘H’ “\_\’\f‘fxlz'

Q(i@Song Se- —Qr*ﬂ\ oy Yhe fecord T é/ll/ﬁ
e

2932293-01
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EXHIBIT D




Case 2:14-cv-01145-CCC-MF Document 1-5 Filed 02/21/14 Page 2 of 3 PagelD: 47

FILED

FEB 0 4 2014

NESLE A, RODRIGUEZ, J.8.C.’

Kevin J. Coakley 279791972
Nicole B. Dory 027262006

Connell Foley LLP
85 Livingston Avenue
Roseland, NJ 07068
(973) 535-0500
Attorneys for Plaintiff
Shipyard Associates, L.P.
SUPERIOR COURT OF NEW JERSEY

SHIPYARD ASSOCIATES, LE., ~ | LAW DIVISION: HUDSON COUNTY

Plaintiff, a DOCKET NO. HUD-1.-4157-12
vs. -

_ _ Consolidated with: .

HOBOKEN PLANNING BOARD, DOCKET NO. HUD-L-1238-12

Defendant. DOCKET NO. HUD-L-3278-12

Civil Action
ORDER

The above matter having been opened to the Court by Connell Foley LLP, attorneys for
Shipyard Associates, L.P., on notice to the Galvin Law Firm, attorrieys for the Hoboken Planning |
Board, and Stark & Stark, attomeys. for intervenor the Hudson Tea Buildings Condominium
Association, Inc., and the Court having considered the moving papu;:rs and arguments of counsel;
and for the reasons stated in the Court’s Opinion dated January 23, .2014;

Ttis on this i day of_FCD Luald 20,

ORDERED that Shipyard Associates, L.P.’s request for automatic approval of its

application for amended site plan approval initially submitted to the Hoboken Planning Board on
August 25, 2011 and last revised by submittal dated May 23, 2012 with respect to real property

3060611-1
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known as Block 264.2, Lot 1 as shown on the Tax Assessment Map of the City of Hoboken, is
GRANTED; and it is further
ORDERED that a copy of this Order be served upon all counsel within seven days after

receipt of this Order from the Court.

NESLE %@[GUEZ, J8.C.

3060611-1




